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1 (The proceedings herein were had and made

2 of record, commencing at 9:05 a.m., Thursday, June

3 6, 2002, as follows:)

4 COMMISSIONER WEFALD: Good morning. It's

5 9 a.m. It's June the 6th, 2002. The Commission is

6 meeting for a special meeting in the Commission

7 hearing room, 12th Floo~-of the State Capitol

a Building. We have just a few items on our agenda.

9 There's no consent agenda .today, and the portfolio

10 items are under Commissioner Clark's portfolio.

11 But pefore we do that, are there any

12 welcoming comments from the other commissioners?

.;
i 13 COMMISSIONER REINBOLD: Just welcome.

14 Nice to be living in Bismarck with a "c."

15 COMMISSIONER WEFALD: All right. And

16 then we've got Commissioner Clark, and I'm

17 Commissioner Susan Wefa1d and Commissioner Leo

18 Reinpold is here today.

19 COMMISSIONER CLARK: Yes. Welcome. We'll

.
"I ·~t

20 start. We've only got three motions to make.

21 First, I'll move that the Commission deny AT&T's

22 motion to reopen proceedings in U S West

23 Communications, Inc. '13 Section 271 Compliance

24 Investigation, Case No. PU-314-97-193, and that

25 further investigation -- further investigation or
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1 proceedings, if any, relating to the issues raised

2 by AT&T in its motion be held in a separate docket

3 under the provisions of 47 USC Sections 251 and 252

4 and in accordance with future direction from the

5 FCC.

6

7

8

COMMISSIONER WEFALD: Second.

COMMISSIONER REINBOLD, Second.

COMMISSIONER CLARK: what this motion

•
"

9 deals with is a proposed motion that AT&T submitted

10 to the Commission, and what they were asking us to

11 do is reopen the public interest portion of this

12 proceeding that we've been haVing and to focus in

13 on the question of the alleged secret

14 interconnection agreements, which some folks may be

15 aware of was highlighted most probably prominently

16 in Minnesota recently, and it has to do with what

17 interconnection agreements have to be filed with

18 the Commission under Section 251 and 252 of the

19 Federal Act.

20 In any case, AT&T was asking that we

21 reopen that here in North Dakota and hold that

22 investigation as part of our 271 hearing into

23 pUblic interest, but I have moved and am

24 recommending that we deny that for three basic

25 reasons .
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has to be filed under 251 and 252 and what

North Dakota under those same sections in 251 and

now would be ill-timed.

what shouldn't, we still have recourse available in

In either case, that's pending at the

things. They could say, no, this isn't something

Secondly, even if the FCC kicks this back

issue back to us, which could happen. Or they

state issue that's going to be decided by state

commissions individually and they could punt the

First of all, there is a request pending

agreements don't need to·be filed.

And the FCC will do basically one of two

doesn't.

FCC, and for us to make a decision on that right

commissions guidance upon what is an agreement that

guidelines under the Federal Act and give you state

on where exactly the line is as far as what

interconnection agreements need to be filed and

what interconnection .- well, what other types of

that we're going to decide on. This is really a

could say we're going to come out and set the

at the FCC from Qwest to make a declaratory ruling

to us and even if they kick it back, let's say,

with some guidelines about what should be filed and

252 to do all the investigation that we need to

.--.
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1 do. And so to handle it as part of this proceeding

2 is, I think, probably inappropriate and awkward.

3 And, finally, you know, this issue is

4 before the FCC. Qwest's application I assume

5 within the next few weeks is going to be before the

6 FCC. The FCC knows about both of these things, has

1,

7 them both on their radar screen, and if they're

8 very concerned about the impact of this

9 interconnection agreement issue with the 271 issue,

10 then they'll certainly have that on their radar

11 screens and if they have great concern about it,

12 they'll be able to deal with it in due course, as

13 well.

14 So for those reasons I'm recommending that

15 we deny the motion and not make any prejudgment

16 upon the validity of these alleged secret

17 interconnection agreements, and if it comes to the

18 point where we need to hold separate hearings and

19 investigations on that, we can do it at that time.

20 COMMISSIONER WEFALD: I agree. I think

21 this is a serious issue that merited consideration

22 by the Commission. However, I also agree that

23 there is a place for us to investigate this, if

24 necessary, under Section 251 and 252, and so I do

25 not believe that it is necessary for us to reopen
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1 the public interest section of 271 at this

2 particular time. But I will be very interested in

3 following what the FCC does on this particular

4 matter and the guidance it gives to the states and

5 then having a chance to meet with my fellow

6 commissioners about what action to take, if

7 neceseary, at that time.

6 COMMISSIONER REINBOLD: This motion will

9 still give anyone that needs enough wiggle room to

10 carryon their activity and come before the "

11 Commission.

12 MR. MIELKE: All in favor?

13 COMMISSIONER WEFALD: Aye,

14 COMMISSIONER REINBOLD: Aye.

15 COMMISSIONER CLARK: Aye.

16 The second motion, I move the Commission

17 adopt the Interim Consultative Report on Public

16 Interest in U S West Communications, Inc. 'e Section

19 271 Compliance Investigation, Case No.

20 PU-314-97-193.

21 COMMISSIONER REINBOLD: Second,

22 COMMISSIONER CLARK: This is the

23 aforementioned public interest portion of the

24 proceeding that we have been holding. There are a

25 number of issues that are addressed in here. I'll
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1 juSt highlight a few.

2 There was some discussion in the public

3 interest portion of our hearing about UNE prices,

4 wholesale prices, rates, things like that. We down

5 the line agreed with the facilitator's

6 recommendations, and we have noted that in a number

7 of these cost-type questions while the record that

a was built didn't specify any overwhelming reason to

9 not recommend that Qwest get 271 approval, we have

10 noted that on those specific cost issues we do have

11 a cost docket that's open and we'll be dealing with

12 those issues at a later time, and that on such rate

13 issues as access, the state has made significant

14 progress towards taking care of the access issue.

15 There was some questions raised and a good

16 deal of the hearing dealt with the level of

17 competition, There have been intervenors who have

',' ',..;..'

18 argued that there needs to be a certain level of

19 actual competition in the marketplace before a

20 state would recommend that a Bell company be

2l allowed into the long distance market.

22 The FCC has rejected that notion because

23 they have pointed out that there could be a number

24 of reasons why there'S not a certain level of

25 competition in the marketplace at a given time,
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1 For example, a Bell company may have done

2 absolutely everything that they need to do to open

3 up their network to make it perfectly available to

4 competitors, but because perhaps capital markets on

5 Wall Street haven't been conducted conducive to

6 competitors getting the capital that they need to

7 get into the marketplace, that that may be the

8 reason. There could be a number of other reasons

9 that competitors aren't getting in that have

10 nothing to do with the Bell company's standard"of

.,
1,

11 practice.

12 FCC.

13

And so that has been dismissed by the

We do note, however, that in North Dakota

14 relative to other states in the Qwest region we

15 have found a relatively v~ry high level of

16 competition compared to other states. In fact,

17 there was some testimony that North Dakota among

18 the Qwes~ states has the highest level of

19 competition as far as number of percentagewise

20 competitors that are in the marketplace. We had

21 some testimony that competitors have about a 20

22 percent penetration rate into the local phone

23 market and that Qwest still retains about 80

24 percent of those former lines, which compared with

2S other states in the region is very favorable. And
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1 so that was a good deal of it.

2 Then we also have incorporated some

3 language in addressing the -- some of the Qwest

4 prior conduct issues that we dealt ~ith in our

5 previous motion and outlined the testimony that we

6 had regarding AT&T's request to reopen the

7 hearing.

8 COMMISSIONER WEFALD: When I took a look

9 at this section called pUblic interest, I guess I

10 expected some different kinds of issues than what

11 are included in it, and yet many of the same kinds

12 of things that have been dealt ~ith in other parts

-"
13 of the 271 are included under public interest,

14 things like unbundled element prices, calculation

15 of current ~holesale rates, pricing of unbundled

16 network elements and cost methodology. These are

17 not things that make the average consumer out there

18 sit up and take notice, but these are public

19 interest issues in that they relate to competitors

20 in the wholesale market, and so that's what the

21 whole focus of this 271 is on and they're very

22 important to those folks.

23 So it is a different slant. This whole

, '

24 case is a little bit different in that we're

25 dealing with the wholesale market on these issues.
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No. PU-314-97-193.

the

MR. MIELKE: All in favor?

decisions that we make in this case will make an

The third motion is really a two-part

I move the Commission acknowledge that U S

COMMISSIONER WEFALD: By the Commission.

motion.

And I move the Commission acknowledge

COMMISSIONER WEFALD; Aye.

COMMISSIONER REINBOLD: Aye.

COMMISSIONER CLARK: Aye.

impact on how much competition there is in the

State of North Dakota going forward in the future.

COMMISSIONER REINBOLD: An awful lot of

work coming to a point with this motion.

choice in their local telephone service.

And that is important for North Dakotans to have

They're still very important because ultimately the

West Communications, Inc. (now known as Qwest

by the Commission in its interim reports for Case

Corporation) has incorporated in its Statement of

Generally Accepted Terms and Conditions and its

Performance Assurance Plan the changes recommended

271 Compliance Investigation have been addressed by

that, to date, all known issues regarding Section
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been deferred to the cost investigation in Case No.

PU-2342-01-296.

COMMISSIONER.REINBOLD: Second.

COMMISSIONER WEFALD: Second.

COMMISSIONER CLARK: Basically what this

we're acknowledging that all the things that we had

requested in previous orders, changes that Owest

made to its Statement of Generally Available Terms

and to the Performance Assurance Plan, that all the

things that we requested be changed, we've looked

through and they have been changed so we're saying

that's been done.

And then the second thing is an

go. And I move the Commission acknowledge that, to

date, all known issues regarding the Section 271

Compliance Investigation, with the exception of

issues regarding testing o£ .Owest's Operational

Support Systems that will be addressed by the

Commission in the near future, have been addressed

by the Commission in its draft Cumulative Report

that will be filed with the Federal Communications

This is an old one, too. There we

by the

The first is that

All cost issues have

COMMISSIONER CLARK:

Commission upon completion.

Commission.

says is, summed up, two things.

-,
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~ 1 acknowledgment that all of these issues that have

2 been outstanding, all the deferred issues. chat we

3 have put off have all been addressed by the

4 Commission. they're closed, and the only thing

5 chat's still open that we need to look at is the

6 operacional support system, which we're going to

7 take up, we have a work session on it on Monday.

8 and we'll be addressing that. But this is just

r··
~.,

9 sort of a motion that gives formally a sense of

10 where the Commission is at as far as its progress,

11 which is that we're very far along and really all

12 we have to do after this is to tie the pieces

13 together of all these orders that we have out and

14 put the OSS piece in and put out a final report.

15 COMMISSIONER WEFALD: This was a very

16 important part of this process to have our staff go

17 through and to check that all of the

18 recommendations chat had been made throughout this

19 process have been incorporated in the Statement of

20 Generally Available Terms and Conditions. The

21 Statemenc of Generally Available Terms and

22 Conditions, if I brought it in here, is a pile of

23 paper about this high. It's the basic agreement

,
. '.....

24 that is going to be available to any competing

25 local exchange carrier, and they're going to have
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1. , 1 an opportunity to adopt this in full.

2 And so it's so important that the language

3 that the Commission has been discussing for the

4 last year and a half and making recommendations on

5 has been put into place in this SGAT by Qwest. So

6 our staff went through that yery carefully and then

7 they also looked to be sure that the conditions

8 that had been put into the Performance Assurance

9 Plan was also put in place by Qwest. So it took

.,

10 quite a bit of staff time to make sure that all of

11 these things have been incorporated in the plan,

12 but that's all been done and that's recognized with

13 this order.

14 And as Commissioner Clark said, we're

15 wrapping up the work that needs to be done on this

16 because we're anticipating that Qwest is going to

17 be filing its application on either the 13th or the

18 14th with the FCC, and then after that point the

19 Commission has 20 days to get its recommendation

20 into the FCC on this whole matter. So that's why

21 we're having a number of special meetings at the

22 present time.

23 As you've noted, though, from even

24 discussions today at this meeting, there's going to

25 be a number of proceedings that still the
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I 1 Commission is going to need to address, and that

2 is, multitenant environment is one that we've said

3 will need to be addressed after we finish even the

4 work with this 271 project, the cost case, which is

5 going to be very important to wholesalers and to

6 the people of North Dakota with their telephone

7 costs, and then if -- depending on what the FCC

8 says and what we find out from other states, the

9 251 case involving Qwest's conduct, so the

10 Commission does still have some work to take care

11 of.

12 COMMISSIONER REINBOLD: This is an

,"
13 opportunity for Qwest to move to a higher level of

14 service and activity if they can do it.

15

16

17

18

19

20

21

22

23

24

25

day. )

MR. MIELKE; All in favor?

COMMISSIONER REINBOLD: Aye.

COMMISSIONER WEFALD: Aye.

COMMISSIONER CLARK: Aye.

And that completes the motions.

<Concluded at or about 9:15 a.m., the same
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1

2

3

CERTIFICATE OF COURT REPORTER

I, Denise M. Andahl, a Registered

4 Professional Reporter,

5 DO HEREBY CERTIFY that I recorded in

6 shorthand the foregoing proceedings had and made of

7 record at the time and pl4ce hereinbefore

8 indicated.

9 I DO HEREBY FURTHER CERTIFY that the

10 foregoing typewritten pages contain an accurate

11 transcript of my shorthand notes then and there

12 taken.
~ ".

.,.-
13 Bismarck, Noreh Dakota, this 6th day of

,
"...

14 June, 2002.

15

16

17

18

19

20

21

22

23

24

2S

.~ /It-----~-----~-----Denise M. Andahl
Registered Professional Reporter
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Qwest Communications International Inc.
CO/ID/IAINEIND Reply Comments - lnly 29, 2002

where it implicates Section 271. Even the Iowa Utilities Board, which investigated these

agreements in a separate docket and concluded that they should have been filed, 118/ still

rejected AT&T's call to re-open Qwest's Section 271 application. The Board held that because

its order in the unfiled agreements docket (Docket No. FCU-02-2) put Qwest on notice that

future failures to file would result in penalties, the matter was resolved going forward, which is

all that Section 271 requires. 119/

Qwest looks forward to the Commission's decision on its pending Petition.

Meanwhile, however, it has taken broader action to eliminate any issue going forward. First, as

detailed in the declaration ofMr. Larry Brotherson, while Qwest's petition is pending the

company has voluntarily committed to file with the states all future contracts, agreements, and

letters of understanding negotiated with CLECs that create obligations in connection with

Sections 251(b) or (c) Brotherson Reply Dec!. at ~ 8. Qwest believes that this "all obligations"

standard is overbroad, and that Section 252(a) does not require filing and prior PUC review and

approval of any and all obligations agreed to between an ILEC and a CLEC. For example,

regulatory approval should not be required for carrier-specific implementation details related to

provisioning, Qwest-CLEC relationship management issues (such as meeting schedules and

(June 12, 2002); Transcript of Special Meeting, US WEST Communications, Inc. Section 271
Compliance Investigation, North Dakota Public Service Comm'n, Case No. PU-314-97-193
(June 6,2002); accord, Order on AT&T Motion to Reopen Proceedings, In the Matter ofthe
Application ofQwest Corporation Regarding ReliefUnder Section 271 ofthe Federal
Telecommunications Act of1996, Wyoming's Participation in a Multi-State Section 271 Process,
and Approval ofits Statement ofGenerally Available Terms, Wyoming Public Service Comm'n,
Docket No. 70000-TA-00-599 (June 18, 2002).

118/ See Order Making Tentative Findings, Giving Notice For Purpose of Civil Penalties, and
Granting Opportunity to Request Hearing, In re AT&T Corporation v. Qwest Corporation, Iowa
Utilities Board, Docket No. FCU-02-2 (May 29, 2002).

119/ See Iowa Order to Consider Unfiled Agreements at 9-10.

- 130-

\\\DC - 6698310030 - 1576441 vi
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Docket No. 70000-TA-OO-599
(Record No. 5924)

..

i .

,
BEFORE THE PUBLIC SERVICE COMMISSION. OF WYOMING. , '.,

IN THE MATl'ER OF THE)
AP1'LICA'nON OF : QWBST )
CORPORATION REGARDING: BET·IEF )
UNDER SECTION 271 OiF THE)
FEDERAL . TELECOMMuNICATIONS )
A~ OF 1996, WYOMING'S)
PARTICIPATION IN A MULTI-STATE )
SECTION 271 PROCESS; AND)
APPROVAL OF ITS STATEMENT 'OF )
GENERALLY AVAILABLE TER¥S' )

ORDER ON AT&T MOTION TO REOPEN PROCEEDINGS
<;Issued June 18, 2002)
i

This matter is now before the Wyoming Public Service Commission
(Commis:sion) upon [i] AT&T ~u.nicatio"" of the Mountain States, Inc.'s (AT&T)
Motion to Reopen Proceedings (the AT&T Motion); [ii] the Opposition thereto by Qwest
Corporation (the Qwest Ollposition); and the Reply of AT&T to the Qwest Opposition
(the AT&T Reply). The Co~ssion, having reviewed·the pleadin&s in the above­
captioned case lWd its files conceming the matter. having heard the oral arguments of
parties to this ease thereon, having reviewed applicable Wyoming and other
telecommlUlications utility law, and beinJ otherwise fullyalivised in the premises,
HEREBY FINDS and CONCLUIlES:

,
1. On May 14, 2002., AT&T filed the AT&T Motion, seeking therein to

reopen, or, as alternatively argu~d to have the Commission keep open, its proceedings
in the above-captioned ease to take further evidence on what it termed ·secret deals" -­
contracts between Qwest Corporation (Qwest) and other competitive loeal eJtChange
carriers alleged to have:been wrongfully withheld from state regulatory commissions,
In its Motion, AT&T described a complaint before the Minnesota Public Utilities
Commission which alleged that Qwest failed to file eleven agreements between it and

. various competitive loea1 exchange eamers. The complaint alleged a violation of the
fed".·al Telecommunications Act of 1996 beuu.... the agreements CO..-tiNted.
iDtereonneetion agreements whiCh should have been fil~ by Qwest for formal public
approval by the Minnesota. Public Utilities Commission. AT&T urged \IS to reopen
proceedings in Wyoming to take:fw:ther evidence on.these. agreements because, AT&T
argued, Qwest's aetions violate federal law, they show an inability or un~essto
provide interconnection to com~titive local eJtChange carriers' on a nonciisc!rmrinatory
basis, and they, in effect, bought the silence of critics in the Qwest's 271 compliance
proceedings. The AT&T Motion .did .not point.to any specific acts or agreements of
concern in WyOming but Ul'ged further proceedings to discover aDY harm aoeru:ing in
Wyoming. AT&T's ~otion as~erted that Qwest had a duty under federal law to file
the agreements and seek our approval for them.,

s.

1 Docket No. 70000·TA·OQ·599

.'----- ..._~ -.- ... - --- -- ._.
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,
2. On May 30. 2002. AT&T filed the AT&T Reply,a~ that AT&T would

enter the Wyoming marketw~ feasible, that a standard defining agreements which
should be filed e:mts, and that the Commission should' apply a standard, even if a
unifonn f&<lera! standard does not e:ci"t. A.T&T urged the Commission to hold an
investigation and to do so in ·theabove.captioned proeeedmg rather than separately to
develop evidence on agreements which "may have hizid~ or otherwise affected- the
above-captioned proceeding.' . . "

. ,.

3. In its Opposition, filed with the Commission on May 24, 2002, Qwest
argued that the AT&T MotioD. ~nst1tuted a delayinl tactic with teSpect to the above­
referenced proceeding. The' Qwest Opposition noted that' no standard for what
constitutes an interconnection a~eement which must be filed has been established,
although it has filed and sought approval of "hundreds" of interconnection agreements .
pursuant to Section 252 of the (ederal Act. Qwest also showed that it has formally
sotJl(ht clarification of this issue £rom the Federal Communications Commission, which
agreed so provide that clarifiCation. See, Qwest's April 23, 2002, Petition for
dec1aratorr ruling on the scope of the duty to file and obtain prior approval of
negotiated cont:r..ctull1 arrange~nts under Section 252(a)(I), FCC we Docket 02-89.
The comment cycle ends June i3~ 2002, and the FCC will thereafter render a decision.
AT&T has participated in this FCC proceeding and has· filed COJnlDents. Noting that
AT&T's arrument relied heayily on allegationa conce:rnin~ Qwest's dealings with
Eschelon, Qwese noted that this company did not provide any services in Wyoming.
Further, Qwest committedin.~ to the Commission that it would voluntarily file
and seek approval f~ ~all oonLtacts, agreements and 1o,ttel'S '0£ uudentaDding with
CLECs that create forwaid·looldng obligations to meet the· reqUirements of sections
251(b) or (¢) .... of the federal TelecoJnlDunications Act 01 1996. (See, May 10, 2002,
letter of R. Steven Da1lia of Qwest to the CommisSion attached to the QWest
Opposition.) It is creating a management committee to ensure compliance. Qwest also,
and very importantly, discussed ;the fact that the agreetDeJlts ll'!ld their impact on the
independent third-party testiDgof Qwest's Operational Support Systems, which was
conducted under the auspices of the 13·state Qwest Regional Oversight Committee (the
ROC OSS test), was reviewed and analyzed by the KPMG consulting firm. According to
Qwest, this KPMG review, as of}{ay 9,2002, showed that there was a lack of evidence
that the agreements had affected:the ROC OSS test.

. .
4. Pursuant to. due no~ce, the AT&T Motion, the AT&T Reply and the Qwest

Opposition were heard at the Commission's regular open meeting of June 6, 2002, with
Qw~ AT&T, Contact CommU¥cations. the CO....umer Advocate Staff, InTree and
Visionary CoJnlDunieations (the VIsionary Group) appearing·~through counsel and
providing arguments. '!

. .
5. AT&T clarified tha~ it wanted the above-captioned proceedings left open

to provide for discovery, an investigation and a formal1:eview"Of the. potential impact of
any agreements on Wyoming.. AT&T argued that an investigation would amount to an
assertion of Wyoming's ~state's rights- to define which aireements must be filed and
investigated. AT&T admitted, however, that there was no general standard definition

2 Docket No. 70000-TA-00-699
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or sueh tgN..ments. ft. lp.A";""d: from and discussed with the Commission staff the
KPMG report that found IlO effect from the agreements on the ROC OSS testing. AT&!f
also diseuesed investigatory proc~dingsgoing forward in other states, notably in Iowa
and Minneaota, acknowleclging that they were separate from'the rel.....ant Section 271
procee~gs in those states, ': .' :,' . .

6. ' Qwest responded, ri.otiDg that ....othw cue,~ ~dy been cl.ocJ<eted
before the Commission and urged further consideration to take place in that
proceediJ:lg. Complaint processes and court action wer,e also .ayailable as remedies if
any harm Were found. In themeal'i.tlme, Qwest would adopt:a b~ad filing standard in
Wyoming and await the definitive ruling which it has sought from the FCC and whie.h
would establish a national standard for such filings. It'noted that AT&T' had filed
similar motions in nine states in which Qwest provides local excliange service and that.
the f~' states which had conSidered it as of June 6, 2002 (Colorado, Montana,
Nebraska and North Dakota) had denied it.

7 The VlSionary Gro~p argued in favor of investigating the agreements in
thill p~eeding. Counsel stated that such an mveetigation would allow it to brmg up
questions of retail contractual semces, averring also that Qwest has sold products to a
competitor but would not sell them to the Visionary Group. Counsel thought a hearing
was nece....axy for u:na.~ .."ljng 'th.. Wyoming-specific i9SUeS in this case.

" '
8 Contact Comm~ications urged the Commissioil not to make a decision

until pezodmg motions by TouchAmerica, not eurr<>!ltly a party to this can, were
considered by the Commission. ' Counsel suggested that allowing "pick and choose~

incorporation of provisions from :interconnection agreements reached anywhere in the
nation would help to alleviate the probleu>-

, ,
. , -

9. . The Consumer Advocate Staff argued that the i~ of what constitutes
an interconnection agreement that mWlt be filed for. approval by ·the Comwission was
properly before the Federal Co~unicationsCommission;, It took no formal position on
the AT&T MotioIL but noted that an altexuative forum exists for hearing ap.d review of
the situation. ' . '

·10. Tb.e is6ue of what constitutes an interconnection agreement which must
be filed for approval is properly' before the Federal Communications CommissioIL. It
makes no sense to us to craft aloeal standard which mifht require the filing of an
agreement in Wyoming while th~ same document could be. kept secret in an adjoining
state., There are many, in$tances in which loeal expertise and concerns require us to
undertake Wyoming solutions t<i Wyoming problems; but this is not such a ease. We
hav.. IeC"ived no evidence that my wrongdoing is taking plac... in Wyoming Ngarding
any "secret" interconn~tionagreements; and, the KPMG ~port of its analysis of the
impact of the agreements oil tl.e ROC 088 testing process .- a place where sueh
problems would be likely to m~eet themselves •• shows no impact. Moreovet", our
specifically docketed proceeding,to consider the subject; (Dockets No. 70017-TC-02-26
and 700OQ.TC·02-773),in&tituted at the urging of AT&T, is the right proceeding in. ,,

,
'.

" 3 D~t No. 70000-TA-OO-599



.'

~-­---<

"-..'

which to consider further aetior: on the issue. Several or the is&ues brou~t up by
AT&T, Contact CommuDicatio.u$~andthe VIsionary Group are Wyoming-specific. They
have been argued in the state'spee:ifie hearing in this matter and will be dealt with in
0..... deliberation.. on these Wyo!ning is"u"". In tho moanti=o, tho commitment of
Qwest to file all of the broad category of agreements described above provides a way to
examine them and' see their jmpact on Wyoming in an open forUm.. Each agreement
will be noticed and subject'to public comment be£>re being conaidered for approval by
the Commission under the federal TelecommunicationsAct of 1996.

, .
, I,"'

11. We conclude that~ cause has been shown'!n1;Jl.e public interest why
the AT&!r Motion should be denied. We will remain receptive, however, to any showing
of actual harm to Wyoming consumers- arising from an inteiconnEiction agreement and

• I . .

will wotk to remedy any such hUln. . '

NOW, THEREEPRE,lT IS:HEREBY ORDERED~T:
" .

1. The AT&T Motion is denied,

2. This order is effective immediately.

MADE and ENTERED at Cheyenne,Wyo~, ?U June 18, 2002.

PUBLIC SERVICE COMMISSION OF WYOMING.. *~~ .
..

4 Docket: ,No. 70000·TA·OO-599
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I INTRODUCTION

The Telecomm~eatioDS Act of 1996 ("the Act"), Section 27I(d)(2)(B)
provides, in peninenI part, as~ows: .

"$) CoDSU1tatio with Slate commissioDS.-Before making any
. de1mllination er this subscetiou, the !federal Commllllications

Commlsston (FqqJ shall COIlSU1t wItb tBe State commission of
my Stale thiIt is the subject of the application in order to verifY the

. compliance o.fll Bell operating company with the requirements of
subsectiOn (c)."'

. . .
The pwpose of . proceeding, lIeneza])y, bas been to examine the

rcprese'l1tations, behavior and prlrfolmance ofQwest Corporation (QWest) and to decide
'llIhether or not to rec01lUllCDd the FCC that it be gmmed the authority to provide in-
region interLATA Setviccs. Commission bas based its recommend3.tion upon its
findings as to whether Qwest met the competitive chec.1c1isr2 and other requirements of
the Act wbidt prescribe the m anism by which Qwcst maybe found eligible to provide
such in-region intetLATA servi

ProcedW'ea U...l - by the CommluioD. In order to be able to make 5UCh
finIlin&J, the Commi~oncsrab~edprocedures by Older No. 00-243, (May S, 2000) and
Order No. 00-385, (luly 17,-2oqO), forme conduct ofaseries of"worksbops" wbich,1aken
together, would cover all relevaht IlllIll=. Rather than review the checklist items and
other criteria in the sequence in~cb they occur in the Act, the Issues were grouped
according to praetica1consideratioDS and by mutual aglCement as follows:

Workshop 1:
Checklist Item 3 Access to Poles, Ducts, Conduitlllll1ll Rights-of-Way
Checklist Item 7 911, Di=tory Assistance and Ollerator Services
Checklist Item 8 White Pages Listinp .
Checklist Item 9 NUlIlberiDa AdmiDistration'
Cbeclc1i8t Item 10: Signaline and CaIl·Related Datab3Ses
Checklist Item I~: Local DialiDg Parity ..
Chccldist ltelli I : Reciprocal C~pensation

.'

r SccliOll (d)('2.)(A) of1lle Aet TCC\uire,ltbaltbo FCC also.-ultwilh dIO'A1loiDeyGenenl ofthe United
StItes. 1Il RSpOnoe, "dI. [Uniled S 1A1lornO)' GeoenI shaI1 provide to the (FCC] III 0VI111l11ioD oftbe
appUI:IIIoD II$ltIg Ill)' stIlldard 111." GcItolaI COll6Ider$ approptlate. TlIe COt1ImISsi... 5!lII1 Jive
subsllllliaJ _igb .... Al10mey Ge~'s .VllIuatioD•••.• The stlUldard that the U. S. Deplltment of Jus1:joe
has _d is wllel!ler "1Ileloc:aJ~ io a ..... have b... 'fully Illd _Bibly: open to ."",pctitioo.•
U~ that stoMA"'. the U. S. D en' ofJustice recommended 1111' Qwt.. '" voniecl in-..g;on lens
diJwK:e lUlIlority in Colorado,ldaho, owa. Nebraska ODd NDl1lI DIlIcota. Eva/lIDdon o/Iirs Uniud Slmu
Dq>t1,""''''qf.huJko. WCDt><MtM ()2-U8. JuJy23,2002, pp.I-2.
:~ items OD1II. COlIlpedlive Che11st "" set fonb in fourteen su\>$ectioos ofSection 271 (c)(2)(B) oldle

I
I
!
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W01'kshop 2:
ChQok.Ii:rt lteJ:n 1; ~""",lIMCtiollllDd Collocation
Cheeldist Item 11: Number Portability
ChccklistItCm'14: ale

W01bhop3:
Checklist ltc:m 2: A s to UnbulldledNetwork Elemws
Checldist"ltem 5: sto Unbundled I.Ocil Transp01't ;,"
Checklist Item 6:I to Unbundled Local SwitchiDs '

Worksbop ,4 (parts 1 and 2): -: -' ..
Chccldist Item 4:_A to Unbundled Loops ,
"Emergina Servi : Subloop UIl'onMUDa. DarIt Fiber, PlC1cet Switching
and Line ShariJls
SGA-rJ General T
Public Interest Req,~1JICII1l$o£Sc<:lion271 (d)('3XC) - • ,
Section 272 Sep8ra on and Safeauard Requirements ,
Section 271(d)(~)( post-entry pcrfonnance monitoring and enforcement
(Qwest Pcrfonnance Assurance.Plan or "QPA'Y').

Workshop s:
ChecIclist'ltem 2: OjIcillli'QJlS Support Systems (088)
COlJlplianCe ~1h mmission RecOlBlllelldatiOns in Workshops 1-4
Substantial Chan or Errors in Law 01' Fact '

The review metbo logy evolved somewhat over the course ofthe
workshOp$, At:tim, the process lee! for the issuanee ofRecommelldation Reports from
presiding Adminimtive Law 1, Allan 1. Arlow (the AU) to the CoDunissiOl1.· Each of
the first three A1.J Recommendati n Reports WlI.9 followed by a round ofComments by the
pllItics, culminating In lhe is ofa Recommendation Report by the CommissioD. For
the reasons mentioned in our Wor 4, Part I, Rccommcnclati911 Rep01't and Procedural
Ruling, the Commission eli' the intenncdiale AU Recommendation Report phase
md, beginning with the Works 14, Part I, Kecommendatfon Report, the Commi33ion
began to directly issue Findines anid-Recommendatioo Reports based upon the rec:ord and
the briefs submitted by the parties ~ the close of the workshop. We followed the same
process with the Workshop 4, Part/2, Recommendation Report. By agreement ofthe
parties, tbe filial phase cif the P . "Workshop 5," WlI.9 conducted solely via the
su1>missioD :md review ofwritten ny and briefs.

• S_mtofGwnllyAwjllbl. t- ,The.-sslllli illW<OlllleCtion otr..~Ilt~uiredby
Section 271(e)(2)(A)lIIld SecI1oD252(f), - -,
• Ccples olCommlssloD IIld ALJ '011 Repol'ts widI IOSpetllo each oltho issues~ in 111.
Worlclllops II'C colllaille4ln Appttncl1l< A II> _ Report and perioclloolly~ to .....1...

•
4
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sCOpe:~f th~F~Report. This F"mallleport idopts and includes each of
the recommendationsofth~ PIjor Workshop RecommeDdaliOll R8ports, except as
modified by this Fuw Report ~elf. .In preparation for the issuance ofthis Final Report.
the Workshop 4, Part 2, Reco~tion Report established a procedural schedule Wlder
which parties to the proceedin$ would file pleadUlgs lDd,supporting testimony. By
agreement ofthe par;ties, the pj'ocedures wac D:iodified so that Qwest would submit all of

, iis direct case materials by June 14, 2002; IntervcIIors would filc IDa.teriaJs in reply by
JIIIlC '28,2002; Qwest and in~CDOrsS would be petmitted to file m~W'ials in rebuttal on

, or before July 12,2002. The rfvised procedures were alfoW:d by a Ru1ini oIthc AU on
, JWle 17,2002. These modifi~ons sliihtlY altered the stnlc:tIIre of the Final Report,

. I ,

, Inad4ition~eadopted Workshop RecommendatiOll Reports, the Final
Report contaills,s~eraI com nents leading lip to our final~tions· Fi:st, it
provides om: findings IDe! lusions with respect to Qwest'. perfonnance in the
independent testing of the Operations Support Systems (OSS).

The 5CCOnd 'tiona! upoct of tho Piual Ropon (reviewed __ tho
general heading of "SOAt mpliance") resolves matters examined in previous workshops
where we failed to mike affiJrI,na'tive recolllDlenclations with resp~ to Qwest's actions or
reptesen1alions for one or ", ofthe following reasons:.. ..

(1) Qwest had Ulccl to meet its blll'deD uudei thc ~uirements of the Act;

(2) Our deem n wasdofared to later workshops whc:te related issues were
w~~w~ !

. (3) We were 0 the opinion1bat dcferralofa.~OIl would pmnitparties
. to reacb a co •se positiOll or elsrify areas where potential
misunderstan lllight exist; ,

(4) We had di'~'cted QwCSl to make specific chqes eitber to the SGAT or
other' relevant ; mdfor

(5) We had m¥e approval ofcertain proVisions contlngent 1lponaafu~
performance in zelatccl OS!~

. 1bis:section Jso'examines the following issues with respect to the SOAT
and its Ilttlchments. meld the QPAP: .' ." "

.,. (1) ciang~·· ~enI1 or Oregon law since' the tiin~ that the
CommissiOn' recommendllioD'was Wucd, baving:a
wiiterial im OD any ofour rocomm"';dati<mll;

'In lbe cue of1IlWVencn..~
hOWO\'tl'. we.. filed.

.,~ .

s
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•&" Ad<Intit:NIW Ycri o.;u" (FCC
, Idar par. 4'. .
•/d atJ'II'. 4-1 «Uf,

- I

(2) Newly~J:facts having amaterial~ OIl. any
of our recommendIjtillllS~

(3) Coaulilssioneqlarwith respect to its intapretatioDS of
lawbavingamaterjalimpactonanyofour .-

reeomm endm0ll5·1
Finally,~16e ~"P\IlIIiC Intaestand~S~creI Contracts."_

consider issues nised by interVeIl9lS with Iespect to QWesl'$ behavior,
I .

StaDdanb .fReTif1ll' aad Barclea of "'",01. As I1Dted in 011I' previous
reports, 1he FCC has ruled that~ has the burden to deanoIIslrate 1hlit it has ''fully
implemented the COIIlPetitive cbeiklist and,. particularlY,1IIat iiis olTering iDtcJcolll*1ion
mil~3 to IlCtwork olem~DU o~ a~ hasis...·and that the standard of
proofupon Q-stto lIleer:that~ is bya~of the evidence.' On« Qwe.st
had made aprimafacie cue, it fCJJ upon the intuvCDOn to "produce evidence Illld
arguments to show that the "Pplidation docsJIOt lIlItisfylhe requirements ofSection 271, or
ti3k aruling mthe :Bell Opm . ComplllY's (BOC's) fin-w...1

Wtth respect to "ODS die BOC JllOVidea 10 oompeting carriers tblllllTe
llD41ogous to the ilmdiOllS a 90 provides to itaelfinconnection with its own retail setvice
offerings. the standard is that it lISt provide 8l:cess to its competitors *in su'b$antially the
same time and lJI8Imer as it prov' to it3elf." Where lbce is'. an8logous retail sitlWion,
"a BOC must provide access is equal to (ie., subslantiallythe same as) the level of
aceeSc< thlll the BOC provides i If. its CUstomCl3 or affiljetos, in terml5 ofquality, ac:curacy.
Illld timeliness." In those . where a I'tlai1 amlogue glacking,.the BOC "must
demonsln1e that the access it "des to competing carriers would offer an efficient camer
a meaningfUl opjlortuuity to eo ,oS

RegionalVllito as u Aiel to Com.oD. During the courso oftbis
\If'''*A'lng, we have bCl:ll impr with the lleed mr_~ve dbrton thepitt {)f
Iegulsrors in the overSight ofin belrt camelS IIld with !be lldvmt&ie$ ofa consistent
operating envirollm.ent as an aid CDCOIlrafins a competith;e marketplace. (t is far hardu
ft>r a new muket al.trant to Dell~le and manage a region-wide~ with an
incumbent carrier so that it can vide sermes over a wide geographic area, if the
COlItraetua.I provisions vary in n us millor details by jurisdiction. Similarly, it is more
difficult to me3slue Qwest's e across the regioll, ifdifferent per10rmance
c:riterjllmust be met in each.!tatO.

We thus lDOCiify W<d'.shop 4 Part 2. Report to ilnpose an additional
.criterion 011 our deci!iono'~~·~prooe.tS:: : where a proYisioll or policy, -wi1h wbich we haw
previously dbagrecd, bUbeen by a substantial majority of1be stlIIcll in the Qwest

)atpar.4I.
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.otIS provision or policy oll1ywhere:we find that such
will substlnti.aJly improve competition within Oregon.

repon, we will maiDllIin Dill:
devi~tion from the majo~ty,vie

FIND GS AND RECOMMENDAll0NS

"The tests included llII&Iyses of

L Optl'lltiOIlJ Sapport Syltcau (OSS)

Background. .mttional Sappan SystemS are the systems Qwest will
utilize in couunllllicaiing with, d providing services to; its competitors. Access to fair,
efficient 8IId DOIldiscriminato operation ofthose S)'5teIII5 is considered critieal to the
eXistence ofcompetition ill: the local excbaDge market' Publie lItility commissions from
all ofthe stites within the fo -stale Qwest region, except'Arizoll8. worked
cooperatively among 1hemsel¥ mel. subsequently. with sevm1 illdependem business
organi7BrioDS they bad retain to conduet exteasive testing ofthe opmttions su]l]1011
systems and UIldertake a thoro and impartial analysis ofthose results,. . ' ..

(1) Pre Ordering Illd Provisioning FllnctiOIial Evaluation
(2) Order Flow- uib EvaluatiQII
(3) Pr . Ordering and Provisiolling Volume'PerfollDlllce Test
(4) Miin and Repair (M&R) Functionality lUld End-to-End Trouble

Report Proc 'ssing Tesl., iDeludiDg MolR Volume Test
(5) Billing, Us e lUld Carrier Bill F1IIICtionality Test
(6) ~mpctiti Local Eltchange Carrier (CLEC) SupJlOrt Processes aDd

ProcedllreS .ew
(7) Change M ement Test
(8) Pedi Measure Audit "

The lead ori • 'on ill this effort was KPMG Coilsulting (KPMG),
which dew10ped a Master Te Plan, and, in eonjUDCtion. with Qwer;. CLECs,
representatives of state co . sions 8IId several other organizations,coDdueted the
"military styleft test and d the xesults. 10

On May 28, 20 , KPMG issued its F'mal Report (KPMG Report). As we
noted ill the Workshop 4, Part •Recommemdstion Report, ~Ith respect to the OSS
testinB report, the burden sball OD the party who differs with the report's findings with

• The "nondiserillliDaloJy ICCeSlIO~el_ in ac:cordmcc w1lh lIIe requirements ofsectiOllS
251(eX3) ...d 252(dXI)" requDed bylcbecldist iIem 2 .... been dclmaiDcd bylbiFCC to illclude 055,
1Aea1Co"'pe1h1""F1nthpM~, 11 FCC R&d1l1S766 (1523)•
.. Essentially. Qwat's peJformaDce measured opinst tho Perfomulllce iftdieator Definiti_ (P1Os).
When tabulated resulls WftlllD 111. reports _ lIlII QWeslIlad laUod ODe or mote ofIhe PIDs, QwesI
would malee modificMIoDs to Its opcl'Ilions IIId rei.... dw laII. This process comlnucd IIIIlII
Qwest had achieved SllIisIiocTor1 llIIIIIICO with respect10 the PID in quesIion. The Kl'MG Report is
Alrll!'!ad, Dft IDe witJ. the Fetlenl C11e.atiODS CommiHian MKI thendi:tre no purpose is ..rved to
dc=lbe it in gear detail "ere. . "

, ,

7
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respect ro a particular issue or with report as a whole." ~'s :V~ed Collllllents
R,eearding the ROC Filial OSS Test JU:port. Exhibit 600, (~st-OSS CO\llll1CD.ts) were
filed on June 17, 2002 lIDd accom~ed by Exhibits 602-666.~ contends that the
KPMG RePOIt supports afinding '*Qwest has satisfied die l'Cqlliremen1S of
Section 271 ofthe Act with respect to the OSS aspeetofCheeklist Item 2,11 .

Duringtlie·4period since die~ ofour ~Olbhop 4,
Part 2, Report, public utility CGIIIIDissioDS in other jurUdictiolls, most reeent1y the Slate of
WiWIiDgton, haw found that Q-si bas. in aenaal. deInOistIated OSS perfurmance at a
levd suflicieJlttojustify a positive tecommendation to !beFCC with respect to that
lISpcaof~'s271 oppJi~

c

There ilIlittie in the verall OSS process that is Oreeon-spccifi.c and
~which rises U1 such . lIS to;1J$if;f findia,p su1>stmrtjaDy different from
those made elsewhere in die region.l Thus, mber tbanparSe !he rellllt1 off!ests
which have already been exhI.ustiv ly analyzed by experts and adopted by commissions
in neighboring states. we accept tb . findings IlId rcwmmcnd 10 tIw FCC .. iindiDg of
compliance by Qwm with mpedrthis aspect of its Section 27l a~cation.

. SGAT COlDpllllllce . .

As an integral pUt fits Worlahop 5 filing. QWIIiiubmitted an SOAr
which CODSlituted its "last best (I , (the LBOSOAn. Qwest asks the Commisslon to
a<:a:pt its langJ'8jJe as sstlsfiu:toril respollSive to the issues which had JlOl previously
been lC$Ol~in Q-it'~ favor~ • note that" 0"« the coursa oflhis proceeding, Qwest
filed nwne.rous revised versions 0 its SGAT documcm. Most of1be revisions which we
recommeaded in order for Qwtst obtain 0111' affumatlve reoommendalion on its 271
applieatioJl, were made, Witham -. Wril1g the _ ofsubmiUiDg tM t=ised
SGATs whiclaprel:ecled the LBO GAT. We accept, without timber review, Qwest's

. reprcseJrtatioDS that SDcli cbaqes ~e been~y 1Il8de, extept inthe two
instances discussed beloW where joimly iDteIposed obje«ion 10 Qwest's
molutiOll of tWo issues, UNEC·2 Loop23. In Section II ofits~Filing,
Qwest addressed in details~ $ cific issues which it had not previously revised. 1) We
discuss each bcl.ow in the order iii which itwas considered in o~ W01bb0p
Recommendation Reports. . .

8
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W hop 1: bsuu 3-:1.1 and 3-4. . .
. I •

" inua 3-2.1. xJ our V1orlcshop I Findings and ReCOllimendalion Report of
the CommissiOD, issued Apr1J ~6, 2001, at pp. 7-8, we adopted the recommendation ofthe
:AU,~o found that U[a]lthou~ CLECs lie not entitled to automatically "piggyback" on
prlvate R.PW (!ughlS-of-way)~MDU (multiple d-nmg'~t)agreements, they must
be afforded reasonable access10 those doallDellts. Nondisa:imina1ory access to this
momation in Qwest"s possession will brlp to enable aCLEC to neg\>tiatc on a
rcasollAbly equal footiIlg with st." We further statCl1 that Qwest.sbould negotiate the
lansuage with the CLECS U so that it will not be necessary to dietat.e the tcnll$ which the
Commission will ~uiie ..:." , .'

.The parties did DOt settle on mutuI1ly satisf'adory language with respect to
this requircmenL We lheret< must prescribe the language to be included in the SGAT
which adequately addresses 0 findin&s. Qwe.st proposes IlCW lmguage in LBO SGAT
seetion 10.8.2.27, which, it •has been idopted in the Utah and Washington
SGATs}4 No CLEC in aD objection to the proposed lanltWll!e. We approve the
new language and adopt LBO SGAT Section I0.8.2.27 as respollSive to our earlier
findin&s and conclude that has satisfied this checldist itml. requirement.

b,ue 3-4. . issue, addltsscd in SGAT Exhibit D, section 2.2­
concerned CLEC plac:cment. !arSC orders for ac.eess to poles, ducts, conduits IUId rights-
of.way and the time In which bid to JC5PonG to tho~ amm. Qwe3t bad argued
that the 45-day time limitapp .ed to a particular pole oi-mauhole,<rather than a llirgc·
'order. It made lUI offer to . lve the issue with numerical limits, but the Coaimission
did not issue a finding on its ed language. Rather, We aCknowledged tile prIIClical
difficulties inherent in tilling argc orden in tight timebmes and ur&ed the parties to
'negotiue fUrther. IS ' , •

The QWest l.B SGAT seeks to resolve this issue without scuing riaid
numerical mndards. The lanl!Ulllle in Section2.2 ofExhibit D, permits Qwe.st to
seck a waiver of the 4S-day . frotn the Commission in, the event ofan unusually
large or difficult request. .Th it believes that it "acts" within 45 days by providing
_ass to • sub"t of the ceq rather thAn WRiting to provide access to all
simultaneously, while the. request is pending. lbi5, it believes, is consistent with
previously decided cases. st also DOtes that the ptoposed Exhibit D. Section 2;2
language wa:sad~ by I , Iowa, Nel>tuka, N'" Mexico, UIIIh, and WyoDlirlg OIl

the recommendation oftbt 'state Facilitator.16 No CLEC has commented on this
proposed draft language solon. We find the new language to be a reasonable
resolution of the issue and 'co lude that Qwcst bas salisfied this checldist item issue.

...~ Corporation'. Cover
". Worbhop I R.opart, pp. la-I \.
.. Qw&sr 0peaiD& filial. p. 10. I

I

I

g for Workshop S 0peDinaFi_(~dpanqFiJiDc), pp.•.,•
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(#om....Re~Qweot'. saAT COtilpIi-. FillDj
tmal Or_CIm!li<atlMl_ c1l1tio11ln fD, 2 omilleCl).

op 3: IJflle UNEC-l

A~Qn1iDg to AT8i tlNEC·2 aru:l Loop 23 "are tile'onljl additional two
issues with Rgald to which Qwest' proposed language does not il,P1)e8r to be compliant
with this CoauJIission's orders." 11 . " ."

. IssaeUNE~l, ~ did not obj=t to the AU's~~ in Workshop
3, whereinhe concluded tha1 .. . . .

"Qwest is notiD liance with ChecIdist"Iiem 2 011 this
;uue 1ll\1il such' as the SOAT language is modified 10
clearly reflect the . 'te4 nature ofthe COlIIIlIingIing
prohibition imd the "ve coIlllCl:tion ottINE
eombinations wilb inished Seni«:s other than speQal
acocss.)' 11

"

The CLECsjoiDtly~tbatL80 SOAT S«ti0ll5 9.23.3.1.2. t.
9.23.3.7.2.2 and 9,23.3.7.2.3 do~complywith the AU's ruling, bee:ausethephnse
"Qwest Tariffed and PriVlde Line ervices" lather1han "Qwest Special Access Services-
(which the CLEes propose) bBs b utili=l.19

In teply, Qwest lIS thIIlt bas inoolpOlate<l "vimIal1y verbatim
Ianpge used by the FCC in its S1 em,ntal Orthr Clarljlcorto1J. 'Ibis language .~

continues the settled prohibition colllleetiIl& EELs wi'Ib spedaI~
services....thowever,] in the ill sc ofclosing this issue Qwest is willing to modify the
ORgon SGAT language in these . to match that II5Cd in the Colollldo (aDd
WashiJlston) SGAT attached as E 'bit 1...20 Thnevised laIlguage delelfiJ'eferences to
''priee lists" and "private line" i«$84 refers iIlstead to "Qwest TariffecI saviccs."
QWest contends t!llrt "{w)ben in COlIjunClion with the SlmoOndiDg sections,
particularlylIection 9.23.).2.2, .~ satisfies the 10iDlCI:.ECs' collcemsand fully
comports"";lb the Commission's iDa...a That section st&telI,'inpert. "UNE
CombinaJioDS may be dim:tly co to Finished: Services, except for tariffed special
1ICCes5 serviees that are expressly hihited by E.xilItin& Rules."

. •__ept Qwest's proposedmodific&tiOll to the
plilllte with Section 271 wi1h respect to this issue,
dIis .Report as Appendix D.

.. Joint CLEC CoDlmemsReprdiD, • SQATCompllanoe FiIiIII (JoIqI SGATC_II).p. 3.....
n~dobo"". Qwc:st has iQdicatodse_~ rec[UirilIs our ~view.
II ALI WOI1<Shop 3 ~1J\I1lOCldoIi.1I . ... 1'. 22.
IJ Joint SGAT COlDIIICnlI, p, 4.
"'"Qwe.sz Corpomlons Aepl)l to Jolm
(Qwut SOAT RopIy). p. S. (FCC Sup
.. !d.

III ;..

.'
'1
I
1
!

to
. .. . .
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Workshop 4, p. 1: Issues Loop 23, NID 2, S8·lud SB-1

Isslie Loop 23. 1'Ibis issue concerns loopplmtadministration and
deployment practices thatare ~signed to result in spectrum compatibili1y, i.e.,~
interterence between services lind =hnologics1hat '* pairs in~ same cable. We
found the issue couldbest be solved by requiring the inclU$iOJl of specific, additional
llllsuage in SOAT Section 9,2 6,22 The CLECs assert diat a Sicte-l:iy.side examination of
our Report and the LBO SOA Shows that QWest fafled""to lnsm the Ian~c ordered by
~e Commission and weakens 's obliglllions and ClECS' rights with regard to
~ interfcmlce with scrvices.Z . '" ,

Qwest respo bynoting tIw the Was/linpn Utilities fnmsportatiOD
Commission (WUTC),ln ;5 2 III and 34° SupplememaI Ordem"ucepte4 the revised
Qwest 14IIg1I8ic now co ' . in Secti0ll9.2.6.4 because it "recogni:e{d] that there may
be instances wh=the latest 1 technology may creale inteiftience•.•.Wc arulso
CODCmIed thlll there lnBy be . whe~mnote DSL may eon).ribute to an
intemrence problem. For 1aSODS, wt accept Qwest's proJlOsed rewording....,,14

WecoD3lder
languBie whi~'Qwcsthas .
oo,stalltially similar in effect
version in the interes1S ofrtgi
SOAT complies with the t

dift'c:n:nccs between ourpropo3ed Solution and !he
uded in the LBO SGAT to be minor; the sections are

practical operation. We themore accept Qwesr's
unifOl"llli1y 11I4 ftnd l!uIt Section 9.2,6 ofthe LBO

ements ofSection 211 with respect to this issue.
Issue'NIB 2. 'iSSlllC deals with the question ofwheIber Qwest should

be required to make spac~ a eon il Detwork interl&ee deVice (NID) and whether
CLECs s!lould have the riglrt remove or keep air W1l1$ed ~st lines. AT&:T
proposed lailguase, adoptedE·Washington AU. which VJe follDd to be "sUfficieJJtly
narrow to address Qwm'sle . , safetr wncems IIId, at the _ time, furthers the
FCC', in~onto make OIC to the NID 8vailabll!. in IIJIY teeimiclil.ly feasible manoer,"
We then ordered Qwcst to ' Section. 9.5.2.1 accordin1!ly.1l

"

. Qwest IICW language in the LBO SGAT. but Dot exactly as we had
provided.. Qwest cited c drcIuns1anl:es, spccifical1ytbc 1uAe 11,2002, WUTC's
28" Supplemental Order revi 'on which, at AT&T's request, Ilso added new liUlgu&ge to

.SGAT Section 9.52.5,2' Th e:lfect of the tbange was to aUowtbe CLEe 10 rcmovcthc
Qwest facilities ifthe spare dwest loops are tetrninaled on protection devices that protect
Owen IIId its customers noar electrical surges. The new Iangua~ also clearly provides

i
.. The lmIguqe is set forlIIlD 1bc Wod<shop 4, p.., I, Report 01 pip: 20.
., Joint $OAT COmments, pr.. 4-5.
.. QwcslSOAT RepIyComminll, . 6clr!n&wt1l'C'.2B"' SupplanW&lOrderar 14, f16.
II .,..s~I: At.oo Ilm. should' hny 1tltI..... the 0111... Plfty'sloop fwliti.. &om lbe otbor patty'.
NlJ) ..""om ''''''''p''Ia.e1y 001'1" .trlbe other plfty's loop f8cllhl...• ,workshop 4, PIl1I,Rcport, p. H.
"QWCSl Opelllna FillnJ, p. 12.. •
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for CLEC liabili1y for 'damages inIthe event thal safety standards ale riot observed17

Qwest's response in Washington f=e was to seek fiInber modification ofits Washington
SOAT by asking that the CLEC be required to notif:y Qwest in writing whenever it
discoDnected Qwest facilities fro~ a NID protection 4evi~ The purpose of suth change
was to Wallow Qwcst to maintain proper records ofits facilities." Qwest disagreed with
the overall net leSub of the revisiqns, but inlllwied them in the SOAT fur the sake of

unifomJity.18 k_. .

. The CLECs note. .s noncompliance With our orisinal directive on
this subject and assert that we sh d therefole summarilyRj~ Qwest's LBO SGAT
language or, in the al~tive. .ew their prior briefs and the appended the June 10,
2002, Affidavit ofKenneth L.. W· on on behalfofAT&;T in the Minnesota 271
Proc:eediDg with respect to Em Services.19 However, the Joint SGAT Commenu
provide no particular reference or citation to the Wilson Affidavit, sad it does DOt appear
to address this issue-the after·tb fact rejlorting ofc1iseonnection offacilities. Instead, it
fucuses on IIIIItters which are disc\Jssed iTlfra lID4er Issue SB-2. In essence, the relevant
ponions ofthe Wilson a1Jidavit~ against the requiIcment for CLECs obtaining
permission in advance befure .. certain types ofNID~s. Thus lb.e CLECs have
made nO argument against the ge.

. The !leW Section S.2-S does not require sw:h adVance pamission; rather,
it requireli notifillation within ten y50 via e-mail tbat Qwcst facilities have been
c1isconncetcd. This requirement' neither bwdensome nor disIlriminatoty. The Qwest
Jan&uage, which was adopted by e wurc and iIIscrted in the LBO SOAT, is approved
and found to comply with the req' ments of Section 271 of the Act with respect to this
issue. . I

Issue SB.1. This ~.....e rellltcs to the time intervals in which Qwest must
respond to CLEC requests fur acdess to Qwest-owned, muIti-teIIlIIlt inside wire. While
noting that"[bloth the Multistate f~tator and WashiDpn AU wrestled with this issue
at length" we bad originally1l0~with the Washington ALJ in reducing the inte1'Vals
in Sections 9.3.3.5 and 9'3'5'~41i.the SOAT from five 8!!d Ic:tI. days, respectively, to two
days.:IO Qwest notes that the C revised the ALJ's decision becansc "the CLECs and
.Qwest bad reached COllSensus Ie .ng tbese intenrals, atld thus the iht.ervals
recommended in...the WashiD AU's ReportWl:l'Cno longer necessary." Qwcst
provides a nmative of the pro . with respect to this issue in the st8Ie of
W~onand concludes by.no~ that it bI$ inc:luded the revised languaee in the LBO
SOAT.) . .

" Id.
.. Id., p. f3, c:ItiaI WUTC 31" Supp 0nIet tlpl.
a 10lnt SQAT C ..... }IIi. 2-3 and .
.. Wotklbop 4, Part Iltaport, pp. 32-33
'I Qweot 0peIIina FiIiD& pp. 14-16.
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" In response, the Cs 8piD refer to the Wu'on Afli~vit, but do not
indicat'c where the iSSue is . , sed. A review of the affidavit does !lOt find a discussion
ottheissue r~adilyapparent. '

We"find the ges offe:ed by Qwest, to be reasonable, especially in light
ofthe representation by Qwest that CLECs are in agreement-a representation that the
Joint SOAT Comments do lIll1 refute. We accept the language contained in the LBO
SGAT as satisfyinll~Mq' eIlts of Section 271 ofthe Actwithrespeet to tbis issue...

bsoe SB-2. . issue considers the qucstio'D of.ther a CLEC must
"subnUi: a local service request "LSR") to order subloops. We previOusly found that "on
balance, the LSI\. proce... is ',. costly aM tizx,.~8 a~u" to impooe upon
CLECs who wish to gain acee "" to subloops which include the wide wire ofan MTE or
MDU:032 " ".' "

Qwest has US to modify bur teCQIIlIlleudatioD, citing the WUTC's
reversal on this issue mel . . g their rea3OIlS. First, Qwest indicated that, since 70-80
percent of inside wire orders uiN DUlDber portability, ODly 2Q or 30 percent of
subloops would fall within th exemption. Second; it DOted thaI ten other states widIin the
region require LS~forall'orders. Finally, Qwest argues tbat, • intemal tracking
procedures are not used, it b~omesdifficult to tllIll8fe CLEC eustomers wbo are
retUrDing to Qwest. The also rcveDCd "in the interest ofuniformity.'033

~Wilson davit _ thaI a CL£C should DOt be required to submit
an LSR ''before ntilizing the -pmriises wiring [because it) is a discriminatory prxtice
not petmined by the Act... - creates a materially more burdensome means ofaccess
than Qwest affords itself."Jot urther, Mr. Wilson says that "Qwest has explidtly stated in
receIlt Oregon workshops tha 'inventory does not need to be completed before the CLEC
gains acCC$s to the subloop el • 11mB, the imm.diaw Deed for Qwest to have an
inventory through the LSR1"" cess is no longer a COIlCetn for QweSt..035 .

While we n the burdeu which the LSR proces'_. for these 20-30
percent of subloop orders, also acknowledge the value of IIJIifonnity across the reaion
and thus accept the revised I guage contained in Sections 9.3.5.1.1, 9.3.5.2.1 mel
9.3.5.4.4 oft1le LBO SOAT'I e DndQwestto be III eompli!lftcc with SectIon 271 of the
Actwith respect to this issue. . :

"WClJ!lIbop 4. PIIft 1, Repon;'p.
" Qwcst OpeIlillg fillD& p. 17 aDd
.. Wilson Affidavit, p. 12. .
"Id.,p. IS. (Empbuisruppliod~
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Workshop 4, Part 1: General TermJ anel Coadttions :lDd.Qwest Performllllce
A3euraDce Pia. (QPAI')' '.

. . I ' ..'
. LlDdtstioDs OD .L1a~llity. In our Report, we rcquiJed <vvest to mnovc

the cap on damages whieh QOuld~ paid to a siDsle party as not being~ industry
practice; the cap had bMn set at~ amounts elwged during a contract ~ar.36 Qwcst
argues !bat the cap should be reins1lated and cites boththe rcvC7Sl1 ofthc WNbington AU
by the wtITC and the Multis1Bte Flacuil8tOr's teeommendati'ons.~ out exceptions to
thc limfts on Qwest's liability." T1bgcthcr, Qwestargu;.,;~c.~$landard
industry practices. Qwest also DO~ the similarities of its provisioJlS and those approved
as part ofthe SBC Texas 271 appl cation?1 The Joint SGAT Comments d~ not address
these revisions, We thus revise 0 ruling and:liDd that the IaDguage in l,BO SOAT
Section 5.8.1 satisfies the req " oftbe Ac:t.

Sir. MOllth Plall R .ew CIwI&e CODtroll Jm!tatjollJ. Section 16 of the
QPAP addresses the review ofthe 0IIII8DCC meas1lrelllelltS to~ewhether any
changes should be made, The Mul' Facilitator txembyod the meaDS by which
Commissions QOuld review and id tify cIIanges in IIlUlI1lIlIS and then ask to have them
included in an amended SGAr . g, The Facililator found the ubitration provisions in
the TexaS plan to bc:>anaj>propria means to assure thattbeQPAP'mem applicable
staIldards, while at the same limeoiding undue financial,exposure for Qwest. He then
proposed several changes to the Q AP to effectuate those ehanges, After a review ofthe
analysia perfoIIDed by the Mullis Ie F""ilitator, we concluded that the! chmses ..... not
only usefUl in and oftlicmsclves, U1 willprqvidefor eMe ofadministl'tJtfolt by (!w4sl
.cmd CLECs across the regiolt.'.3? . .

Several CLECs 1bllt our cOKlusions.~ in 'eml-:'bectmse "[t]bi3
ColllIllission-approved.1anguagc I almost all control over !he QPAP with
Qwest•••.By allowing Qwest to u the existing language, including its 'Voluntariness of
Proposal section, the Collllllissi has run afoul ofFCC precedent as confirmed by the
rulings ofother Commissions in e tenitory in whieh Qwest operates. In fact, th4
Oregon Commission is lhe only mmission to ,,11ow /his IlI1IgIIiIge in Ihe QPAi' to
.sltmd. , ..40

Qwest'5 response several C01l1JlO1lC11lS. FIdt, it claims tba1 the Joint
QPAP CoIlllllelltS are misleading because, wIw1 refen:iD& to other jurisdictions, they 40
DOt quote !tom 'lbe aetual'1nnguag ofany applOved QPAP, which. Qwest elaiJm. neitJ1o,r
removes ftom. nor grants.authori to the state commission. It also notes that five other

'.

.. Wod<sbop 4. PIIt 2, Repon, p. 22-

.. QWest 0peII1DJ FO.....p. I'. . .
·~~I~ . . .
lO WOIbbop 4. PIn 2, Ripon, pp. 79"8 ,oitiog Mahistale QPAP 1lepoIl, pp. 60-61. (Empbasls supplied).
.. low CUC Couimen15llegotding 's Performonce.........- PlaD (10m QPAP CllIIIIIlOIlIS) filed
by AT&T C<>mrnnni....... ofthe Pocifi Nonb..... lGe., aDd AToI:T Local services on behalfofTCG
Oregoo and Worlclcom.lJK:" p.~; ( 1.10 wx<). H.wo;v....... Id:. w. 6. '.' :"

'.
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. .
Cc=bgordiDc lb. QPAP. (Qwest QPAP IU:plYl, p. 14.

>
i

state QPAP'5six·momh revi provisiODS are "nearly idcnlical to provisiODS in (the
Oregon QPAP). ..,GiVen that e QPAP'5 six month review provision is nearly identical
ui prOvisiQDS in five Qther P3s approved by the FCC, the QPAP's provision clearly
satisfies ~~ FCC's zone of.re QDableness~d, and the Commission's ap?roval.of
that proVISion cannotconsntu legal ClTor.,,4 Qwest also notes that the PAP IS a qUId
pro quo for intetLATA mar Ientry and, therefore, QWest can rescind the QPAP in the
event it exits the interLATA ket.~ .

In revicwiDi 5 issue, we find that we lIiLve DOt co~ltted legal error in
our conclusions and.a1fum b earlier findings with respect to this issue.

. , Liquldated D . lies: Predulon ofAdditional Remedies. III our

.Report, we noted with appro 'the following comment of the Mu1tisQte Facilitator:

"What we n to do ultimately is to pIeSCIVC the ebility to
allow CLEC very for those additiODa1 forms of

wbInev'er the action brousbt to secure !ham. At
need 10 make sure that from any such

dedlllltCd in one way or another the
s amount, for which lbc QPAP should

We 1Urthcr concurred with . propoSed solution for m.od.I1YiDi the QPAP. as necessary,
to accomplish these goalS and his rejeclion ofAT&T's argumenlS that the provision cave
Qwest an unreviewable . nOli ofoffsets.OJ Qwest responded accordin&1Y by the
inclusion ofQPAP Section 1 6 in EJchibit Kto the LBO SOAT.

The CLECs at e that the Commission is ill mer because the Muitistate
FacilitatorWlI5 wrong and the proposed language was conlrBry to law, They claim that
every state, save Idaho and U. rejected the Multistate Facilitator's language. They
further argue that "[t]he p.. .IS arising out orTier I plan are relatively "",all o.nd would
not even begin to compensate CLECs fu11y for the harm t!iBt Qwest's poor pmonnanc:e
could cause. The question is ot one of double recovery....[I]t goes beyond avoiding
double recovery and prevents I LEes from seeking fW.I ~ompc!1Sation for my contrllCtuB1
or other claims they may3againstQwest.,,44 The CLECs fUrther note that Oregon
was the only stale that accep d the principle ofoffsets with respect to court judgments,
even though cour1s may cons! er whether an award would lead to double recovery.AS

.' While QwestL that "there is DO basis for modifying the
determination of the Co . ion to ensure that the QPAP is not used as simply a floor

4' Qwest Co!potIrion'. Roply to
C Iii., p. IS. .
., WodIibop4, Pon2,.~pp. 7-61.
.. Jo'" QPAPe-ts, 1'. 13.
" 10& QPAP COlIllDCots. pp. 21-2 .
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ement of issues and UIIifolllli1y of resull to ease
agreements for n.EC and CLEC alike.

51.proffered taniuige, atrlxed bereto as
liance with Section 271 oftb.C Act, With resJ*t to

We encoUrage both
the admjnjstruion ofintertonnceti
Consequently, we DeJeby~t the
Appendix C and find Qwest in
tbeJoe issnes.

I
I

I
I

! ,
for obtaining additicmal payments foj- the saDie t1t maIoeOUJ 'I\ilolesaJeperf01Tll8lX:e. o.in
lID effort to expedite a resolution oftbis metter, Qwe3t would have no objection to an
alternative set ofprovbwIIS!hat with Iiquida," ea-ees md offset in a I'I'lMl1l6

mady agreed to by ATkT[in N Dakota)....Qwest offers them as a way of
elimlJlating lIllY dispute on this que' oM

Special A_•• P~raumce ReportfDc. lD Wolbhop '4, l'Brt 2, we _
1l$Wl. to CODSider the request for. ad 'uOlllll QPAP measureS lIIId paymelltS for~
provision ofspecial access. We the applkabk FCC onIeni 4IId found that the
FCC ~ificaUy rejeaCd that the pi'DVisiOil ofspecial acc«;s sttViees is
relevant either to Sc=on 271 or 0 Public lnteJeotID~ and dec11Ded to nlquire
additiona!-ments, £ven tho we ClCpIIMed our sympathy to c:i.Ec concems,
we noted that such matteIS were al ys intentionally reviewed by state rommissiom in
)lIOCeeGings wIlich were separate iIpiut &om the CODSidenlliOll ofseerlon 271
eomplianec.47 .

Tune Wari1ctTel m ofOregOll,Ltc (TlW)tlIkcs excep1iooto our
ruling. EuentiallY. Trw llrgIIeS 1he cited mdets Itt not clispositive; they only Slab:
tbat special access is DOtaclIecklis item, but do not reech "tbe question ofwhether
specialaceess perfOIDlIIIICe can or u1d be considml<! all part ofa pedow.....cc:
US\UlUIc:e plan IlI1der the much public: inrcrest standard." TIW then cites actions
by eommi$.~i<lMin Colotildo. ~ 'ngronlJrahand MiJlll"SOlajn~g special
access pedo1manc:e reponina into e QPAP. TIW urges tile eommisSlon to act in a
similar DlIIlllef in accordance • . its 10Dg hisIoIy ofpro-competitive decisioDS,"
espeeia1ly since. 8 number of . have pulled out ofOreaon or have reduc:ed their
presence.... . •

TIW u:bowlcdges that our coDSiclRation ofspecial access in a 271
proceeding is, at most, discmi . 10 the Qwest regioa, 97 percent ofspedaJ access
~ces are purchased~m theo~ side of the jmisdictiODll1 ftllce . under lntetstate
tariffs. It is for the FCC to deal th Qwcst perfomJancc in that ore&. As Qwest notes,
"the entire purpose of the QPAP' to eosllre against 'backsliding~'fi:om ..•cllecldist
compliance after section 271 val has beCll granted.4t Ftatb.cttIlOnl to the ClCteot that

.. ~.t.QP'AP!teply, pp.r.i. .0

.., WorlcsII<tp 4, Plrt2, ItqIcNt, p. 73111<l 26llncU62•

.. W.rJatlo:p VS"'IemmrofExeepli.... Iim& WiUllUTelecom aCOIqea, u.c RcprlI\nt Commission
PcskMo~oas. p. Z-4.
.. Qwcst QPAP !loply, P. 18. . .
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, subst8DtW local exchange ae is mvolwd, the special access circuits may be
converted to functionally equi a!eDt UNEs already covered ~Y the:QPAP.

• I • •

We affum our •arlier IecOlllll1ClldalioD and fiDIl.Qwest to be in compliance
with SeCtion 271 ofthe Act·wi respect to the exc1usioo ofspecial, aCcess measureJDeDts
ftom the QPAP.

, RestriC1i09 . Use of Tier 2 QPAP PaymClltl. This issue relates to the
tunding of the QPAP Audit PI aDd wbctbcr Oregon Iliw PJecludol tho \130 ofTier :2
QPAP payments COJ!bat putp se. The applicable smtute, ORS 759.445(1) provides, in
pertiDe!li pllIt, as follows;

"(1) Thm is e lis!Ie4 in1be SDte Treasury, sep8late IlIId distinct

from the GeD~1FlIZId, theC~ Oregan COIDDl1IlIities
FUIll1, MODeys' 1be fund 5ha1l collSist ofB1D0ImtS cIcposiled in
the fund under RS 759.405 and my other IJIOpeys cleposited by a
telecommuni .ODS emier tbIIt elects to be subject to
ORS 759.405 759,410, iDcluding amoUDts deposited pllISUlllt
to apeUo assumnce p1lIII. implemented by the
telecommUDi 'ons carrier in _elion with lIIl application under
47 U.S.C:271 in~ on IInIIlI!Y I,2~."

" .

the audit fiIIldiDg process, the [MultistateJ
f'acilitalor Ie thAt '[P]aymeAt ofaudit propam costs
eoopitutes a IDld use ofTier 2 paymems. Qwest should fund in

..advImce the oftbe finl two-yar ~Ie,with amountS to be
rcfuDded from ter 2 pa.ymcots all they lIlX>umulalC.· As noted
earlier in this orkshop 4, Part 2 Repon, all Tier 2 payments must
be .sited· to a state-desipated fimd. We therefore require
~ to abso the cost ofthe fust two-year c:yele as the cntiR
"'A,U;'n ...so._mc .

;,

"there is in ORS 759.445(1) tha1 requires tbIIt all moneys
IeqIliled to b~pa!d underapeUOIDlIIDCC asSUJallCe p1llll. must be
deposited in~ Connec:liDg Oregon communities Fund.
ORS 7~9:44S [) merelyaablcs the Com-liD! Oregon
Colllll1unities Wld to be able to zeceive such money; it does not
IDIDdate the unlS to be deposited. RatIier it is the performance
lISsurance pi ~ approved by the COllllllission, that detenniDes

.. W_op 4. Put:it, RAport, p. 8..
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what amotmts will so deposited. Thus. the ComlDission is not
legally conStmined mado~ the multiJtatc Facilitator's
rccommeDdatiOI1 0 this isSllll.'05 "

Qwcst cites~ caSe or legWative history'to support its intcipmmOD and
no comments on this subject Were ·tied by any CLECs.,

We~ in'dcpcndejltl:rlooked iDtD this qucsliO!l8nd note ,that the
legislative history ofSB 622 rda . to this section, while slender;'ineludes entry 240 of
the July 13,1999 Joint CoDllllittee ark SessiOll Notes, in..melt Mr. Dick Yates of
Legislative Revenue "{e}xplains direction ofmoney is to go into projects, lilce
fibreoptics, md money to Co Oregon Collllllllllities FImd, does nol go to the
utilities." We thus conclUde that it DOt the legislature's intention that such funds
would only be deposited at die C 'ssion'$ discmiolL Our original ruling on Ibis issue
is aflinned.

m. Publlc IDLrat and~tQwat Coakacb

On June 2., 2002, T&T filed comments relating 10 the Public Interest
stIlndard. $2 In its lDIroduetion, A otT first wens as a 1lIctwIl matter that competitiOD
has not increased in the moD1hs' it tiled its origill81public interest brief This,
AT&T says, is due, in large part I the maDIIerin which Qwest's wields market po~.S3
AT&:T uses the lack ofrobust co etition on markel shan:: and wholesale margins as a ~.

basis for not recommendiIJ& Seen 271 approval; we previously rejected that
Sl

argument. , ' , " , " .

AT&T IlCXt mises the issue ofIa:.cDt m'e1atlollS ibat Qwest entered into
"seem deals" which~ 271 ~s. The~ems .......'a11eSed1y
uncovered by the Minnesota lofCommerce, who tben filed a complaint
apinst Qwest before the ' Public Utilities Commission, which has yet to be
adjudicated. AT&T further as "that the Minnesota CommissiOD has held that Qwest
eoaaaed ill bad taith and a patterl1 f anticompetitive conduct in connection with UNE-P
testing.ss , '

AT&T also notes Petition to Intervene filed in this proceediD8 by
Touch Ammca. The AU denied PetitiOD and I.qociated. Motion on June 13,2002,
because he concluded that it woul IIIIfC3SOnablr broaden the issues and delay the
proceedings. AT&:T contends the proceedings should have been'broadened in light
ofthe new and newly~vered . ' conduct ofQwest in a variety ofareas. "For

.. Q-st ()pealJII FlIiq, p, 21. iD._>. '.
"COIDIIlellts ofATioT CommlIuic:adoas lthe Pacific NotIIIwest, ft.1IId AT&T Locai Services 011 Bebalf
ofTeG o",gon hpdlllg PlIblk ' (AT&T Public lDtelest Canmimts).
.. /d.. p. 2. .
.. w_op -4, Port 2, RcpOIt, pp. 4f-,fS
., AT&T PlIbllc iIlIeml CommOlllS, p. 3. 17-20,
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~. the Commission to tUm a bliD.~ eye to such condUd mel 1'tWUd Qwcst with a positive
recommellC!atioll 011 its secti01271 application would clearly be CODtrary to the public
interest,,5'. .. .

AT&T further ntendsthat aconsideralioD ofthese aireements should be
consolidated with the 271 prodccdjDg aJld DOteS the gnrvity with which sevetal
commissioners in other jurisdiWons have responded to the allegations from Eschelon
Telecom. IDe.• one oithc c6mJlames that entaed inlo~ agreements.s,

We noted in 0 Workshop 4, Part 2, Report that earlier allegations of
Qwest miscooduct did not. in ur,,;ew rise to die stmdard required:

"[W]e do not .eve that the to1ality ofthe earlier bebavior
i3 ~ci""l to armrt a fiI>diDg ofspecialc:irc"",_ces
that caDl10t be vercome eitherby the resolution ofdisputed
IIlllttCrs in prio Workshops or In effectiVe PerformllllCC
A$:SUt3DCe .,11

".

The question,
magnitude IS to cause us to
thc new allegations.

ore, Is wbdher these revela!ions Ile ofSIICb a
t the completion of Ibis docket JlCIldi.nI the C'Xpmjnotjon of

'.

Firs!, we note the allegations are DOt Oregon-specific, but relate to
agreements that Ile·either rep II-wide or solely in other jurisdictions. Thus, Oregon
·Iacks a unique perspective or' teresl in the analYsis BIId CODClusions that could be drawn
from such lIII inquiry. Scwndj other jurisdictions in the Qwest region have chosen not to

delay cOllelusion of the 271 ~ceedina.S9 Finally, we note that the United Stlltes
Department of1ustice has ret'IDtly recommended thaI the FCC grant Qwest 271 authority.
despite the proffered infonnatlOD.60 In light ofthe combination ofthesc thtee factors, we
decljnc to reopen the record Id this procccc!lng to consider the evidence ofQwcst
im.proprictics, but r.,uyc the .sht to examine them at a later date.

.. .

..
"14, p.4. . .'. .
51 Ilqly CommCllls ofAT&T ~e:ations oft1lePlld6cN~ 1De"ed ATII:T~ Servic-. 01\

BelJllIfofTCG 0r0g0D 011 Workshop V.
.. Worlcsbop 4, PIn Z Report, p. 47.1 '.
.. The wtJTC c_1uded "We do Ddt beIieYe thaI investiplioDJ.into sueli jiraClices,bowever. lire • proper
bud fi>r cWayiq or .aspindinllll· SUlit', lMIuatlon ofQwest's opplieatioa to tb. FCC.'
... In 1M MQ/lt:T ofApplK:alion by I C"",onmic<Jlions 1nW7Ia1_1, lnc.for AltlhDrizalion '0 P't1tIl.
J"-~Qn IntcrUTA &.v.,u In' $",," o/CoI"""'.. J4t>h., 10_ Nolo....."". iflM N"..,h lhrluna. we
Docbt No. 02-14I,luly.23, 2002..
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. CONCLUSION·

.;-.

...
Qwcst has obtaiDe our affiJ:ma1ive recommendation to the FedmII

Commlmications Commission for ts application to provide in-region interLATA
services. .

Dated ..:.;.=-~+- .:..L

JoeB. Smith
Commlssionet
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